Setting aside an award: arbitrator’s misconduct by Lee, See Kim
 
 
 
 
viii 
 
 
 
TABLE OF CONTENTS 
 
CHAPTER  TITLE        PAGE 
 
DECLARATION              iii 
DEDICATION               iv 
ACKNOWLEDGEMENTS             v 
ABSTRACT               vi 
ABSTRAK              vii 
TABLE OF CONTENTS       viii-xi 
LIST OF CASES             xii-xvi 
LIST OF ABBREVIATIONS         xvii 
      
 
 
1 INTRODUCTION  
 
1.1  Background Studies              1 
1.2  Issue               4 
1.3  Objective of the research            8  
1.4  Scope of  the research             8 
1.5  Research Methodology            9 
         
2 SETTING ASIDE AN AWARD  
 
2.1  Introduction                     10 
2.2  General principles  
 2.2.1  The Arbitration Act 1952          10 
            2.2.2   The Arbitration Act 2005          12 
 
 
 
 
ix 
 
 
 
2.3        Meaning of Misconduct          28  
2.4 Grounds relating to setting aside an arbitration award based    
  on arbitrator’s misconduct 
  2.4.1   Introduction                       31 
  2.4.2 Examples of  Misconduct          32 
  2.4.3 Circumstances not amounted to Misconduct        40 
 
 2.5 Conclusion             48 
  
3 MISCONDUCT OF ARBITRATORS 
 
3.1  Introduction                     50 
3.2  Judicial interpretations of  “misconduct” and circumstances         
 that may be inferred as “misconduct”  
3.2.1 Irregularity and/or failing to adhere to principles        53 
of natural justice 
3.2.2 making an award against public policy        54 
3.2.3 Bias             56 
3.2.4 Failure to decide all referred matters         59 
3.2.5 Departing from agreed mode of hearing        60 
3.2.6 Acting in absence of and without previous         60 
notice to one party  
 
3.2.7 Failure to analyze and appraise material         61 
and relevant  evidence 
 
3.2.8 Taking into account inadmissible evidence        64 
 
 
 
 
x 
 
 
 
3.2.9 Non-compliance with the terms of an         65 
arbitration agreement 
  3.2.10 Failure to deal with the claimant's submission       67 
 3.2.11 Taking into considerations matter which he        69  
  ought not to take 
 3.2.12 Prejudging the issue           70 
 3.2.13 Failure to deal with the underlying issues        71 
 3.2.14 Delegation of power and duty         71 
 3.2.15 Communicating with one party to the         72 
  proceedings only 
 3.2.16 Failure to recognize the principle of law        73 
 3.2.17 Failure to hear defendant’s submissions        74 
 3.2.18 Arbitrator misconducted himself or the proceedings     74 
 3.2.19 Arbitrator signing blank award before agreement          75 
reached/award made without his knowledge of  
remaining arbitrators' decision 
 3.2.20 Failure to response to claimant’s correspondence       75 
 3.2.21 Failure to disclose himself/and his relationship        76 
  with parties to the arbitration  
 3.2.22 Arbitrator’s departure from the pleadings and       77 
  made an award on an issue that was not before him 
3.3 Conclusion             77 
 
4 CONCLUSION AND  RECOMMENDATIONS 
 
4.1 Introduction                         83    
4.2 Summary of  Research Findings           83 
4.3 Problems Encountered During Research          88 
 
 
 
 
xi 
 
 
 
4.4 Conclusion                         89 
4.5 Recommendation For Further Research          90 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
xii 
 
 
 
LIST OF CASES 
 
 
NO CASES        PAGE 
 
1. Appalanaidu A/L Nookaiah v Intercontinental Commodities  
 Trading Sdn Bhd [2004] MLJU 119.                  7,57,78 
2. Asia Commercial Systems Impac (M) Sdn Bhd v PNE 
  PCB Berhad [2009] MLJU 796                                                     40 
3. AT &T Corp and another v Saudi Cable Co [2000] All ER (D) 657                 65  
4. B. Surinder Singh Kanda v The Government of the  
 Federation of Malaya [1962] 28 MLJ 173           7,58 
5. Bintang Merdu Sdn Bhd v Tan Kau Tiah @ Tan Ching Hai  
 and Anor [2009] MLJU 0585.                      41,54 
6. Bithrey Construction Ltd v Edmunds  
   (Harry Counsell & Co) 29 July 1996)                                                      58,75,76,81 
7. Bremer Vulcan 1981] 1 AER 289.              27 
8. Catalina v Norma (1938) 61 L1L Rep 360                                         57 
9. Chiam  Tau Tze & Anor v The Sarawak Land Consolidation  
 and Rehabilitation Authority and Another Action [1994] MLJU 411       69,80 
10. Chung & Wong v CM Lee [1934] MLJ 153.                           52,60,,79 
11. CK Tay Sdn Bhd v Eng Huat Heng Construction & Trading  
 Sdn Bhd [1989] 1 MLJ 389.                             41 
 
 
 
               
 
 
 
 
xiii 
 
 
NO CASES        PAGE      
  
12. Croft v Brocklesby And Others 224 EG 1405 (1972)                     66,79 
13. Crystal Realty Sdn Bhd v Tenaga Insurance (Malaysia) Sdn Bhd 
 [2008] 3 CLJ 791.                 40 
14. David Taylor & Son, Ltd v Barnett [1953] 1 All ER 843           39,51,54,78 
15. D'Cruz v Seafield Amalgamated Rubber Co Ltd [1963] MLJ154              34,73 
16. Drew v Drew and le Burn (1855) 2 Macq.1               29 
17. Edwards v. Carter [1893] AC 360 (HL).               18 
18. Engineering Environmental Consultants Sdn Bhd v  
 Sime UEP Development Sdn Bhd [2009] MLJU 0534                         42 
19. European Grain And Shipping Ltd. v Johnston [1983] QB 520                    75,81 
20. Future Heritage Sdn Bhd v Intelek Timur Sdn Bhd. 
 [2003] 1 MLJ 49                     27,,62,79 
21. Ganda Edible Oils Sdn Bhd v Transgrain BV  
 [1988] 1 MLJ 428                                           34,52,73 
22. Gasing Heights Sdn Bhd v Pilecon Building Construction Sdn Bhd 
 [2000] 1 MLJ 621               38 
23. Gillispie Bros v. Thompson Bros [1923] LILR 519,524           42 
24. Government of M’sia v. Gurcharan Singh & Ors. [1971] 1 MLJ 211            18 
25. Grammer v Lane and another  [1999] All ER (D) 1319            43 
26. Hartela Contractors Ltd v Hartecon JV Sdn Bhd & Anor       
 [1999] 2 MLJ 481                         3,30,34,64,73     
27. Hiap-Taih Welding & Construction Sdn Bhd v Boustead 
           Pelita Tinjar Sdn Bhd (formerly known as Loagan Benut  
           Plantations Sdn Bhd [2008] 8 MLJ 471.                                   13 
 
 
 
 
 
 
xiv 
 
 
NO CASES                 PAGE 
 
28. Hartela Contractors Ltd v Hartecon JV Sdn Bhd & Anor       
 [1999] 2 MLJ 481                         3,30,34,64,73     
29. Hiap-Taih Welding & Construction Sdn Bhd v Boustead 
           Pelita Tinjar Sdn Bhd (formerly known as Loagan Benut  
           Plantations Sdn Bhd [2008] 8 MLJ 471.                                   13 
 
30. Intelek Timur Sdn Bhd v Future Heritage Sdn Bhd  
 [2001] 6 MLJ 727 (High Court).                             22,35,37,48,49,53,56 
                     61,67,78,79,80,87 
31. Intelek Timur Sdn Bhd v Future Heritage Sdn Bhd  
 [2004] 1 MLJ 401 (Federal Court).                                   32,48,,79 
32. Jeeram v National Union of Plantation Workers [1993] 3 MLJ 104            71,80 
33 Jeuro Development Sdn Bhd v Teo Teck Huat (M) Sdn Bhd   
 [1998] 6 MLJ 545                                                2,52,64,79 
34. Koperasi Pos Nasional v Hafsah Bte Mohd Tahir 
 [2002] 6 MLJ 691                5,33,34,,48,60,64,73,77,81,82 
35. Kuala Ibai Development Sdn Bhd v Kumpulan Perunding 
  (1988) Sdn Bhd & Anor [1999] 5 MLJ 137                       24,40,49,51,53,56,69 
                             69,70,71,72,78,80,88 
    
36. KS Abdul Kader v MK Mohamed Ismail [1954] MLJ 231               52,60,79 
37. K/S Norjarl A/S v Hyundai  Heavy  Industries Co. Ltd [1992] QB 863      66,79 
38. Leha bt. Jusoh v. Awang Johari bin Hashim [1978] 1 MLJ 20                         18 
39. Majlis Perbandaran Seremban v Maraputra Sdn Bhd [2004] 5 MLJ 469     44 
40. Malloch v. Aberdeen Corporation (1971) 1 A11 ER 1278            54 
 
 
 
 
 
 
 
xv 
 
 
 
NO CASES                 PAGE 
 
41. Margulies Brothers Limited v Dafnis Thomaides & 
  Co (UK) Limited [1958] 1 Lloyds Rep 250 at 253                      66,79 
42. Miller Construction Ltd v James Moore Earthmoving  
 [2001] All ER(D)79(Apr).                          74,81 
43. Modern Engineering v Miskin [1981] 1 Lloyd's Rep 135                      38,56 
44. Mohori Bibee v. Dhurmodas Ghose (1903) ILR Cal 539.                               18,87 
45. Mortin v Burge (1836) 3 ER 1049                            45 
46. Moran v Lloyd’s [1983] 2 All ER 200               46 
47. Nash v. Inman [1908] 2 KB 1 (CA)               18  
48. Nippon Yusen Kaisha v Acme Shipping Corp [1972] 1 WLR 74.           45 
49. Ng Chee Yew Sdn Bhd & Ors v IJM Corp Bhd & Anor [2011] 7 MLJ 122    53 
50. Official Assignee v Chartered Industries of Singapore Ltd  
 [1978] 2 MLJ 99.                                                 51,59,78 
51.       Putrajaya Holdings Sdn Bhd v Digital Green Sdn Bhd  
            [2008] 7 MLJ 757                              13,15 
52. Quek Chek Yen v Majlis Daerah Kulai [1986] 2 MLJ 290                     34,73 
53. R Rama Chandran v The Industrial Court of Malaysia & Anor             
[1997] 1 MLJ 145                                                                                       5,33,77 
54. R v. Secretary of home Department, ex parte Mughal(1973) A11 ER 796      54 
55. R v. Secretary of State for Transport, ex parte Gwent  
 County Council  (1978) 1 A11 ER 161               54 
56. Sebor (SARAWAK) Marketing & Services Sdn Bhd v SA  
 Shee (SARAWAK) Sdn Bhd  [2000] 6 MLJ              47 
57. Seraya Sdn Bhd v Government of Sarawak  [2007] MLJU 0595           47 
 
 
 
 
 
 
 
xvi 
 
 
NO CASES                  PAGE 
 
 
58. Shanmugan Paramsothy v Thiagarajah Pooinpatarsan & Ors 
 [2001] 8 CLJ 683.                             28 
59. Syarikat Pemborong Pertanian & Perumahan v.  
 FELDA [1971] 2 MLJ 210                6,27,31,32,44,,48,52,62,79 
 60. Syarikat Pembinaan Binaken (sued as a firm) v. Perbadanan 
Pembangunan Bandar  [2001] 2 AMR                            42  
 
61. Tan Hee Juan v. Teh Boon Kea [1934] MLJ 9.                           18 
62. The Government of India v Cairn Energy India Pty Ltd & Ors 
 [2003] 1 MLJ 348.                                                    24,48,63 
63. The Government Of Sarawak  v Sami Mousawi-Utama Sdn Bhd 
 [2000] 6 MLJ 433                       32,36,37,39,48,49,55,63 
64. Transfield Projects (M) Sdn Bhd & Anor v Malaysian Airline  
 System Bhd and another application [2001] 2 MLJ 403                  5,33,77 
65. Turner v Stevenage Borough Council [1998] Ch 28             46 
66. Turner (East Asia) Pte Ltd v Builders Federal 
  (Hong Kong) Ltd & Anor (No 2) [1988] 2 MLJ 502                     38,49,56,74,78,81 
   
67. Union of India v Rallia Ram 1963 AIR SC 1685               3 
68. Usaha Damai Sdn Bhd v Setiausaha Kerajaan Selangor 
 [1997] 5 MLJ 601                 44 
69. Wac Engineering Sdn. Bhd. v Mui Hikari Construction Sdn. Bhd 
 [2000] MLJU 234                             39,49,65,79 
70. Yee Lee Edible Oils Sdn Bhd v Mewah Oils & Fats Pte Ltd  
 (Formerly Known as Ngo Chew Hong Commodities Pte Ltd) 
 [2004] 6 MLJ 230                45 
 
 
 
 
 
 
 
xvii 
 
 
 
 
LIST OF ABBRIEVATIONS 
 
 
AC    Appeal Cases, House of Lords 
AIR SC  All India Reporter Pvt. Ltd - Supreme Court 
All ER   All England Law Reports 
ALL ER (D)  All England Law Reports 
AMR    All Malaysia Reports 
Ch    Law Reports:  Chancery Division from 1991- 
CIDB   Construction Industry Development Board (Malaysia) 
CLJ    Current Law Journal (Malaysia) 
EG    Estate Gazette 
ER    Equity Reports 
IEM   The Institute of Engineers, Malaysia  
LILR/LIL Rep   Lloyd’s List Reports 
Lloyd’s Rep   Lloyd’s List Reports 
LR    Law Reports 
Macq   Macqueen’s Cases on Appeal 
MLJ    Malayan Law Journal 
MLUJ    Malayan Law Unreported  Journal 
PAM    Pertubuhan  Arkitek  Malaysia 
PWD   Public works Department (Malaysia) 
QB    Law Reports: Queen’s Bench Division 
WLR    Weekly Law Report 
 
